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Windes Nonprofit Advisor 

The Windes Nonprofit Advisor is a periodic technical publication                          

focusing on the tax, regulatory, and accounting issues confronting                 

nonprofit organizations.  

The Windes Nonprofit Group possesses extensive experience in                            

preparing and reviewing more than 150 Forms 990, 990-T, 990-PF,                       

and state tax-exempt forms, in addition to having experience in the                            

preparation and filing of both federal and state tax exemption             

applications for public charities, private foundations, and other                                

exempt organizations. Furthermore, we can assist in providing valuable guidance (governance /                             

reasonable compensation documentation / public support test / special events / lobbying / transactions                

with related parties) to nonprofit organizations.  

The Windes Nonprofit Group prepares audited financial statements and ERISA audits for more than 125   

nonprofit organizations. For retirement plans, Windes has experts on staff for 403(b) plan administration   

and compliance, including plan document issues, Form 5500 preparation and filing, non-discrimination     

testing, and government compliance programs.  

Our Nonprofit Group is composed of the following individuals who are dedicated to providing nonprofit   

organizations with high-level tax, regulatory and accounting consulting, tax compliance services, and    

financial statement audit and assurance services: 
 

  

  Michael Barloewen, CPA, CGMA Audit Partner - Chair, Nonprofit Practice Leader 

  Lance Adams, CPA    Audit Partner  

  Tom Huey, CPA    Audit Partner  

  Kelly Buck, CPA, MAcct  Audit Senior Manager 

  Jessica Kober, CPA, CFE  Audit Senior Manager 

  Ben McKinney, CPA   Audit Senior Manager 

  Therese Cheevers, APA, ERPA Employee Benefit Services Partner 

  Connie Lee, CPC, QPA, QKA Employee Benefit Services Senior Manager  

  Donita Joseph, CPA, MBT   Tax Partner  

  Chérie Williams, CPA, MPA  Tax Senior Manager  

  Shalini Saidha, CPA   Tax Senior Manager  

  Aaron Phillips, CPA   Tax Manager 

 

Please do not hesitate to contact any member of the Windes Nonprofit Group toll free at 844.4WINDES 

(844.494.6337) or via email at nonprofit@windes.com. 
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Stay Informed!  

News of Interest for Nonprofit Organizations 

Time marches on and there is no rest for the weary as                             

nonprofit organizations continue to navigate these                         

extraordinary times. To help with these efforts, we have 

listed several topics that every organization should consider. 

If you would like to explore any of these areas in detail, we 

invite you to reach out to us and we will help in any way we 

can.   

 

Watch our latest recorded webinar 
It was a privilege to present nonprofit updates in the                      

accounting industry with several colleagues from our                         

Nonprofit Services Group. If you were unable to attend,       

feel free to watch the recorded webinar HERE to learn about the latest accounting pronouncements,                     

changes in tax law, and new options in how you can engage your independent auditors to expand their                  

services beyond the traditional audit.  

 

COVID Matters 
The outbreak of the COVID-19 global pandemic has allowed several nonprofit organizations to benefit                  

from different types of federal financial aid. These include the Paycheck Protection Program (PPP),                      

Economy Injury Disaster Relief (EIDL) and the Main Street Lending program advances and loans, the                

Higher Education Emergency Relief Fund (HEERF), the Employee Retention Credit (ERC), the Families 

First Coronavirus Response Act (FFCRA), paid sick and child care leave and related federal tax credits, 

shuttered venue relief, special relief for hospitals and health care providers, and the ability to defer                 

certain federal payroll deposits interest-free. 

 

These are wonderful programs and we’ve seen them be effective in their desired mission to provide                          

critical support during a difficult time. For a nonprofit to receive these financial benefits, it is essential                           

that the organization meets the program's compliance requirements and continues to be diligent in                    

complying with those requirements. 

 

Organizations should involve auditors, bankers, and essential board members in discussions around                     

managing and abiding by the various requirements of pandemic-related federal financial aid. Nonprofits 

should be aware of any federal program rules (which frequently change) and should be sure to document 

the organization’s compliance with those requirements.  

 

To ensure compliance, nonprofits need to make sure the same cost is not covered by two separate     

sources of stimulus funding and that the cost and stimulus aid are accounted for appropriately. Also,                        

organizations should consider whether the funding is a loan or revenue and investigate potential debt                      

covenant implications.  

 

Lastly, nonprofits should be mindful of maintaining appropriate controls to process funding and compliance 

with the specific requirements related to federal assistance, such as an OMB Uniform Guidance compliance 

audit. These are good conversations to have internally, and externally, with your independent auditors. 
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News of Interest for Nonprofit Organizations (continued) 

Can ERC help your organization? 
One federal program that especially deserves your attention is the Employee Retention Credit (ERC).                            

If an organization qualifies, the program can provide a favorable amount of funding to the nonprofit.                           

To qualify, an organization has to have had operations that were fully, or partially, suspended due to a 

COVID -19 government order or had a decrease in gross receipts that were less than 80% in 2021 (50%                    

in 2020) of gross receipts in the same quarter of the calendar year 2019.   

 

Initially, organizations that received a PPP loan were ineligible for the ERC tax credit. Under the                                  

Consolidated Appropriations Act (CAA) of December 2020, organizations that received PPP loans are                      

now eligible for the credit if they qualify under the above criteria. For calendar year 2020, the maximum 

amount of ERC that the employer could claim on each employee was $5,000 per year. For 2021, the                     

maximum amount of ERC that the employer can claim on each employee is $7,000 per quarter, which is 

$28,000 per employee, if all four quarters qualify. The ERC is a refundable credit. 

 

If you would like to schedule a consultation with our team of ERC experts to explore your organization’s                   

eligibility, please contact us at info@windes.com or fill out the form here. If you take advantage of this                        

program, be sure to discuss the various accounting treatment options with your independent CPA. 

 

Moving into a post-COVID mindset 
Successful vaccines are here, but with evolving variants and disappointing overall public acceptance of                    

the vaccine, COVID-19 seems likely to stay longer than hoped. What has changed for many nonprofits                      

is that the uncertainty surrounding the impact of the pandemic on operations has lessened considerably             

with the experience of operating in this environment for 17 months and counting. Although the road ahead 

still has plenty of obstacles, many organizations are now back to spending significant time planning for                 

the future to ensure they are set up for long-term success.  

 

Regardless of an organization’s circumstances, we recommend that long-term strategic planning for              

sustained growth include focusing on improving the infrastructure of the organization. These include                         

enhancing and evaluating cybersecurity and bolstering technology capabilities that allow for operations                      

in a pandemic environment, investing in employees, and strategically adding to your team. Some                               

organizations have found themselves with a surplus of funds and may want to consider strategic                               

board-designated reserves or endowments to make long-term use of short-term gains. 

 

COVID-19 has proven to be a learning experience for many organizations. One of those lessons is  

accepting that uncertainty is simply the norm for the                                                                                               

foreseeable future. 

 

For more information, or to see how Windes might                                                                                                                        

be of assistance, please contact Mike Barloewen                                                                                                                           

at mbarloewen@windes.com or 844.4WINDES                                                                                                     

(844.494.6337). 
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ERISA or Non-ERISA Plan? 

Most employer sponsored retirement plans are subject to 

the Employee Retirement Income Security Act (ERISA). 

ERISA is a federal law that sets standards intended to                  

provide protection for the participants of private retirement 

plans. ERISA defines several federal requirements                             

regarding funding, vesting, participation, the accrual of                  

benefits, reporting and disclosures, and accountability                   

of plan fiduciaries.   
 

Which plans can be exempt from ERISA? 

• Governmental plans (e.g., plans sponsored by a state,  

county, or municipality or one of their agencies, schools, or instrumentalities).  
 

• Church plans, unless the plan sponsor has voluntarily elected to have the plan covered by ERISA. 
 

• Private sector (non-governmental) 403(b) plans established by 501(c)(3) tax-exempt organizations that 

meet the following requirements may be exempt from ERISA: 
 

1) Plan participation must be completely voluntary. 
 

2) The only form of plan contributions allowed is employee elective deferrals (pre-tax or Roth). 
 

3) Participants are offered a reasonable choice of investment options (the Department of Labor (DOL) 

has informally indicated that there should be at least two different vendors’ products available). 
 

4) Employees are provided with information on plan investment options. 
 

5) Employer involvement in plan administration is limited to optional activities related to administering 

elective deferral agreement and does not involve discretionary determination. Plan sponsors who 

wish to maintain non-ERISA plans may not process distributions, approve hardship distributions       

or loan requests, review qualified domestic relations order (QDRO) requests received by the                     

plan, authorize plan-to-plan transfers, or make any discretionary determinations regarding plan                     

administration. The DOL has determined that handling these functions internally will make the                 

plan subject to ERISA. 
 

6) The employer must receive no direct or indirect compensation for maintaining the plan other than                  

a reasonable reimbursement of expenses incurred to operate the plan. 
 

Advantages of a Non-ERISA Plan 
There are several key factors to consider in deciding whether to subject a 403(b) plan, which contains only 

employee salary-deferral contributions, to ERISA. There are advantages to being a non-ERISA 403(b) plan. 

Some of the advantages are: 
 

• A non-ERISA plan does not need to comply with the plan document requirements, including providing                       

a Summary Plan Description (SPD) to participants and quarterly and annual investment and financial 

information. 
 

• Form 5500 and related schedules do not need to be filed. 
 

• An annual audit for plans that cover more than 100 participants is not required. 
 

• A non-ERISA plan is not subject to the strict ERISA fiduciary standards regarding exclusive benefits, 

prudent care, and diversification, but it is subject to state law and other standards. 
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ERISA or Non-ERISA Plan? (continued) 

Plan sponsors must carefully review the plan design and operation when deciding to be a non-ERISA                              

plan because if facts and circumstances determine that the plan truly is an ERISA 403(b) plan, and                         

Form 5500 filings and other disclosure and reporting requirement are missed, the corrections could                           

be costly.  

 

If you have questions or would like assistance with a 403(b) plan, please contact Connie Lee at 

clee@windes.com or 844.4WINDES (844.494.6337). 
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7 Ways Biden Administration Changes Could                   

Indirectly Impact Nonprofits 

This article represents Windes’ analysis of the Biden                      

Administration’s tax proposals provided in the “General                   

Explanations of the Administration’s Fiscal Year 2022                     

Revenue Proposals” document prepared by the Department 

of the Treasury (Treasury), released on May 28, 2021.                  

This document, better known as the Green Book, outlines 

the Administration’s proposals in greater detail than seen 

before, including information on effective dates, Treasury 

revenue estimates, and design choices. 

 

The Fiscal Year (FY) 2022 Green Book represents the    

Biden Administration’s current tax priorities, signaling to 

Congress the administration’s position that these tax initiatives are of great importance to his current                    

legislative agenda. With Congress gearing up to do major tax and infrastructure legislation changes                        

later this year, the Green Book proposals are likely to be central to those discussions.  

 

The following analysis includes observations on what Biden’s proposals might mean for taxpayers,                         

observations on what the proposals include and exclude. 

 

President Biden’s tax plan was built around raising the corporate tax rate, raising taxes on the foreign                   

earnings of U.S. multinationals, and raising taxes on wealthy individuals (including increases in the                        

ordinary and capital gains tax rates). The plan proposes to redirect that tax revenue to other priorities,                    

such as infrastructure spending and support for middle and low-income earners. 

 

This Plan proposes tax law changes that could significantly impact high-net-worth individuals. Because               

high-net-worth individuals often utilize charitable giving to lower their tax liability, these changes could                     

indirectly impact the charitable sector.  

 

Below are 7 ways Biden’s tax plan could indirectly impact nonprofits. 

 

1.  Lifetime Gift and Estate Tax Exemptions 
 

Current Law: The 2021 estate and gift tax exemptions are currently $11.7 million per taxpayer, with asset 

values in excess of that amount taxed at 40% before passing to heirs.  

 

Biden’s Proposal: The estate tax exemption will be reduced to $3.5 million per taxpayer and the lifetime                     

gift tax exemption reduces to $1 million.  Amounts transferred in excess of these amounts will be taxed                 

at 45%. 

 

Nonprofit Impact: Wealthy donors might look to charitable strategies to reduce estate tax. Charitable                     

strategies could include creating private foundations, setting up charitable remainder trusts, and                                

establishing bequests to nonprofit organizations. 
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2.  Property Step-Up in Basis 
 

Current Law: The federal income tax basis of an inherited asset is the stepped-up fair market value as of  

the decedent’s date of death. 

 

Biden’s Proposal: Either the current step-up basis of the inherited assets will be eliminated, or death will                

be treated as a realization event and the unrealized appreciation in the decedent’s gross estate will be taxed 

at the applicable long-term capital gain rate. 

 

Nonprofit Impact: Wealthy taxpayers might bequest property to nonprofit organizations to reduce their                  

estate tax or to avoid capital gains tax. 

 

3.  Corporate Tax Rate 
 

Current Law: Corporations are subject to a single flat tax rate of 21%. 

 

Biden’s Proposal: Increase the statutory corporate tax rate from 21% to 28% for tax years after                                    

December 31, 2021. 

 

Nonprofit Impact: This rate would apply to unrelated business taxable income earned by tax-exempt                        

corporations and would also be the rate for the excise tax under Section 4960 on compensation over                           

$1 million paid by tax-exempt employers to certain covered employees. This proposal would be effective                   

for tax years beginning after December 31, 2021. For fiscal year corporations with a tax year that straddles 

January 1, 2022 (i.e., a tax year beginning in 2021 and ending in 2022), the proposal would apply a tax                     

rate equal to (i) 21% plus (ii) 7% multiplied by the portion of the tax year that occurs in 2022. 

 

House ways and means Committee Proposal: On September 13, 2021, the House ways and means    

Committee announced that the Committee will continue consideration of legislative proposals under the 

budget reconciliation instructions. The measures will level the playing field by cutting taxes for our                               

nation’s smallest businesses and bringing the corporate tax rate to 26.5%.  

 

The Section 138101 provision replaces the flat corporate income tax with a graduated rate structure. The   

rate structure provides for a rate of 18%on the first $400,000 of income; 21% on income up to $5 million,               

and a rate of 26.5% on income thereafter. The benefit of the graduated rate phases out for corporations   

making more than $10,000,000. Personal services corporations are not eligible for graduated rates. The               

domestic dividends received deduction is adjusted to hold constant the tax on domestic corporate-to-

corporate dividends. 

 

4.  Individual Income Tax Rate 
 

Current Law: The top marginal tax rate for the individual income tax is 37%. For taxable years beginning  

after December 31, 2025, the top marginal tax rate for the individual income tax is 39.6%.  

 

Biden’s Proposal: Increase the top marginal individual income tax rate to 39.6%. This rate would be                          

applied to taxable income in excess of the 2017 top bracket threshold, adjusted for inflation.  

 
  

  

  

7 

7 Ways Biden Administration Changes Could Indirectly Impact Nonprofits (continued) 



 

Nonprofit Impact: High earners might increase their charitable donations to reduce their taxable income.  

 

5.  Capital Gains Tax Rate 
 

Current Law: Most realized long-term capital gains and qualified dividends are taxed at graduated rates               

under the individual income tax, with 20% generally being the highest rate. 

 

Biden’s Proposal: Long-term capital gains and qualified dividends of taxpayers with AGI of more than                      

$1 million would be taxed at ordinary income tax rates, with 37% generally being the highest rate but only                

to the extent that the taxpayer’s income exceeds $1 million. The effective date would be April 28, 2021,                      

eliminating the opportunity to sell the appreciated property in 2021. 

 

Nonprofit Impact: Investors might donate long-term investment property to limit capital gains tax. 

 

6.  1031 Tax Free Exchanges 
 

Current Law: Allows the swap of one investment property for another that allows capital gains taxes to be  

deferred. Frequently used with real estate investments. 

 

Biden’s Proposal: Impose a $500,000 per person limit ($1 million in the case of married couples filing a                 

joint return) on the aggregate amount of Section 1031 like-kind exchange gain deferral for each year,                   

with any excess recognized as a current capital gain. 

 

Nonprofit Impact: Investors might donate investment property that surpasses the $500,000 limit ($1 million               

in the case of married couples filing a joint return) to reduce capital gains tax. 

 

7.  Treat transfers of appreciated property by gift or on death as realization 

events 
 

Current Law: Under current law, neither a transfer at death nor a gift during life is a realization event                             

subject to federal income tax (although such transfers may be subject to federal gift, estate, and/or                           

generation-skipping transfer tax). Section 1014 provides that the basis of property acquired from a                            

decedent generally is the fair market value of the property on the decedent’s date of death (often referred      

to as a “stepped-up basis”). Section 1015 provides that the basis of property received by gift is generally                 

the same as that of the donor (often referred to as a “carry-over basis”). 

 

Biden’s Proposal: The administration’s FY 2022 proposal would treat a transfer (as defined under the                     

gift and estate tax rules) of an appreciated asset, either at death or by gift during life, as an income tax                    

realization event. Gain, equal to the excess of the fair market value of the asset over the donor’s basis                          

on the date of death or gift, would be taxable income to the decedent or the donor and would be reported               

on the estate or gift tax return or a separate capital gain return. Capital losses and carry-forwards from                      

transfers at death would be allowed to offset capital gains recognized at death and up to $3,000 of ordinary 

income on the decedent’s final income tax return. Taxes on gains deemed realized at death would be                        

deductible on the decedent’s estate tax return. 
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 7 Ways Biden Administration Changes Could Indirectly Impact Nonprofits (continued) 



 

Transfers to certain persons or transfers of certain property would not result in the deemed realization                     

of gain. For example, no gain would be realized on a transfer at death to a U.S. spouse; the surviving                  

spouse would own the property with a carry-over basis and gain would only be recognized when the                 

spouse subsequently disposed of the assets or died. In addition, no gain would be generated on the                    

transfer of appreciated property to charity. However, in the case of a transfer of appreciated assets to                        

a charitable split-interest trust (e.g., charitable remainder trusts and charitable lead trusts), only the                            

charity’s share of the gain would be excluded. 
 

For questions or more information, please contact Chérie Williams at cwilliams@windes.com or 

844.4WINDES (844.494.6337). 
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Windes is a recognized leader in the field of accounting, assurance, tax, and business consulting       

services. Our goal is to exceed your expectations by providing timely, high-quality, and personalized 

service that is directed at improving your bottom-line results. Quality and value-added solutions from 

your accounting firm are essential steps toward success in today’s marketplace. You can depend on 

Windes to deliver exceptional client service in each engagement. Since 1926, we have gone beyond 

traditional services to provide proactive solutions and the highest level of capabilities and experience. 

 

The Windes team approach allows you to benefit from a wealth of technical expertise and extensive          

resources. We service a broad range of clients, from high-net-worth individuals and nonprofit             

organizations, to privately held businesses. We act as business advisors, working with you to set      

strategies, maximize efficiencies, minimize taxes, and elevate your business to the next level. 

Orange County Offices 

2050 Main Street 

Suite 1300 

Irvine, CA 92614 

949.852.9433 

 

 www.windes.com 

Headquarters 

3780 Kilroy Airport Way 

Suite 600 

Long Beach, CA 90806 

562.435.1191 

Los Angeles Office 

515 Flower St.  

Eighteenth Floor 

Los Angeles, CA 90071  

213.239.9745 
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