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Plan Fiduciary Responsibilities 
The operation of a qualified retirement plan involves many roles and responsibilities under the         

Employee Retirement Income Security Act (ERISA). Many of those roles involve fiduciary functions, 

and the individuals charged with carrying out those tasks are subjected to personal liability for following 

the rules and always acting in the best interests of the plan participants. It is vital that plan sponsors   

understand who is, and who is not, a fiduciary under the plan. The following article defines the fiduciary 

roles, and their responsibilities under ERISA. 

Click here to read the article 
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Dear valued clients and friends –  

We are pleased to provide you with the latest developments and alerts related to retirement plans and 

our practice. In an effort to best serve you and keep you up to date on important developments, we will 

provide you with communications throughout the year. We hope you find them beneficial. 

DOL Ramps Up Enforcement and                   
Litigation 

The consequences of plan fiduciaries not properly executing their duties has been evidenced in recent 

actions carried out by the Department of Labor (DOL). The DOL closed 3,677 investigations in 2013, 

with over 70% of the cases resulting in monetary fines or corrective action. Lawsuits were filed in 111 

of the 2013 cases. 

The litigation typically seeks to restore lost earnings or contributions to employees, and the amounts 

range from fairly nominal ($17,000 in one case) to substantial (a case against International Paper, 

which settled for $30 million). The lawsuits would necessarily involve some serious breaches of        

fiduciary duty, and indicate unwillingness by the employer to voluntarily restore funds to the plan. 

Common problems seen by the DOL include late remittance of salary deferrals and loan payments to 

the plan, failure to provide benefit statements, and noncompliance with ERISA bonding requirements. 

The DOL expects plan fiduciaries to know their duties and monitor all plan activity, and investigators 

are not typically sympathetic to plan sponsors who are unaware of their responsibilities under the plan. 
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IRS Announces Changes to the Pre-approval 
Plan Document Program 

The Internal Revenue Service (IRS) has announced a major change to its policy regarding cash balance 

plan documents. In Announcement 2014-04, the IRS has extended by a year the deadline to submit     

applications for approval of volume submitter defined benefit plan documents. The delay was granted to 

allow for cash balance plans to be included in the volume submitter program for the first time. Prior to this     

announcement, cash balance plans were considered “individually designed plans”. This meant that they 

were on a separate restatement cycle (tied to the last digit of the employer’s tax id number) and faced 

much higher user fees from the IRS to receive an approval letter. In order to receive the extended due 

date, affected employers will need to sign Form 8905, which indicates the employer’s intention to adopt   

a pre-approved plan. This is a welcome development that will result in lower adoption and maintenance 

costs for these popular defined benefit type plans. 
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IRS Sets the PPA Document Restatement      
Period 

In a separate communication (Announcement 2014-16), the Internal Revenue Service (IRS) has          

established the Pension Protection Act (PPA) restatement period for all pre-approved defined            

contribution plans (profit sharing, 401(k) and money purchase plans). The program will be open for      

employers to amend and restate their existing defined contribution plans on May 1, 2014.  All employers 

must amend their defined contribution plans for the law and regulations through PPA no later than     

April 30, 2016. 

403(b) Plans: Universal Availability 

One of the advantages of plans that offer salary deferrals to their employees under Internal Code      

Section 403(b) is that they are not subject to the nondiscrimination testing requirements of 401(k) plans.  

Instead, 403(b) plans must comply with the universal availability requirements. With few exceptions, 

plan sponsors must provide all employees the opportunity to defer compensation to the plan. Recently, 

the IRS indicated that universal availability was a primary focus during field examinations, along with   

enforcement of a concept known as effective opportunity to participate. 

Under a 403(b) plan, an employer must provide plan participation to all employees except for the       

following categories: 1) employees eligible to defer under another employer plan, 2) non-resident aliens 

3) student employees performing specified services, and 4) employees who normally work less than 20 

hours per week. Under the universal availability standard, all other employees must be eligible to        

participate, and the plan may not impose other age and service restrictions as allowed in 401(k) plans. 
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One IRA Rollover Per Year Ruling 

Following a US Tax Court decision earlier this year (Bobrow v. Commissioner), the Internal Revenue 

Service (IRS) has moved to change its position on Individual Retirement Account (IRA) rollovers. In   

Announcement 2014-15, the IRS has indicated it will follow the court ruling that the one rollover per 

year rule will apply on a taxpayer basis, rather than a per-IRA basis as had been the previous policy. 

It is important to distinguish a rollover from a direct transfer. A rollover is a transaction where the        

taxpayer takes possession of the funds from the IRA and replaces the funds to an IRA or qualified     

plan within 60 days. A taxpayer will now be restricted to one such transaction within a 12-month period,     

beginning on the date of the withdrawal. The number of direct transfers between custodian/trustees of 

IRAs or qualified plans (where the taxpayer never receives any funds) remains unrestricted. 

The prior rule, as stated in a proposed regulation and IRS Publication 590, allowed multiple 60-day     

periods amongst a taxpayer’s IRA accounts. The new regulations will be effective no earlier than       

January 1, 2015. 
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403(b) Plans: Universal Availability Continued 

Once eligible, an employee must be provided an effective opportunity to defer. Similar to the               

requirements of 401(k) plans, this generally means that participants must have an understanding of the 

practicalities of how to make a salary deferral election on at least an annual basis. This definition in the 

Internal Revenue Code Regulations is as follows: 

“Whether an employee has an effective opportunity is determined based on all the 

facts and circumstances, including  notice of the availability of the election, the period 

of time during which the election can be made, and any other conditions on elections. 

A section 403(b) plan satisfies the effective opportunity requirements . . . only if, at 

least once during each plan year, the plan provides an employee with an effective   

opportunity to make (or change) a cash or deferred election. . .” 

While universal availability is usually accomplished through plan design, effective opportunity is a      

function of communication and administration of the plan to employees from the 403(b) plan sponsor. 

Employees must be aware of the location of plan forms and how to make or change their elections.    

The communication process for plans with low participation rates will undoubtedly be scrutinized by the     

Internal Revenue Service (IRS) during examination. Please contact us if you have any questions        

regarding the operation of your 403(b) plan. 
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Compliance Spotlight: Top-heavy 401 (k) Plans 

The “Top-heavy” rules have been around since 1982 and were enacted to prevent some of the abusive 

plan arrangements from that era that sought to exclude employees from receiving plan contributions 

through plan design. Plans that are determined to be top-heavy for any given year are required to       

provide minimum contributions and vesting to “non-key” employees. 

A plan is top-heavy if more than 60% of the account balances are attributable to “key employees.” This 

is measured as of the last day of the prior plan year and all plans of the employer (or related employers) 

that cover key employees are aggregated for this purpose. A key employee is defined as: 

 An employee who owns more than 5% of the employer at any time during the year. 

 An employee who owns more than 1% of the employer at any time of the year and has 

annual compensation in excess of $150,000 (not indexed for inflation). 

 An officer with compensation in excess of $170,000 (indexed for inflation). 

 Family attribution rules apply to the ownership definitions. For example, a spouse or a 

child is considered an owner through attribution even though they may have no direct 

ownership interest. 

A 401(k) plan that is top-heavy must provide a contribution equal to 3% of compensation (or an amount 

equal to the highest contribution percentage made to a key employee, if less than 3%) to all non-key 

participants still employed on the last day of the plan year. The top-heavy requirement is triggered by 

any contribution to a key employee, including 401(k) contributions.   

A key exception to the top-heavy rules is afforded to certain safe harbor 401(k) plans. A plan that solely 

provides a safe harbor contribution to its participants is automatically deemed to have met the top-heavy 

requirements. This is self-evident for plans that provide the nonelective safe harbor contributions, since 

this must be a 3% contribution to all eligible employees, which equals the top-heavy requirement. The 

exemption also applies to employers that offer only a safe harbor match. In these plans, employers are 

only obligated to provide the matching contributions to those making 401(k) deferrals. Those electing not 

to participate receive no employer contributions. 

There are many nuances in the top-heavy determination including the treatment of former key             

employees, related employers, rollover accounts and plan       

aggregation rules. Please contact us if you have any questions 

regarding your plan or need help in determining your status     

and obligations under these complex rules. 
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Treasury to Establish the MyRA Retirement 
Program 

During the 2014 State of the Union Address, the President announced the creation of the “MyRA”        

retirement program to help more workers save for retirement. It is a new type of retirement savings      

account geared toward new savers, low and middle-income earners, and people who do not have      

access to employer-sponsored retirement plans. Like a Roth IRA, savers invest after-tax dollars and can       

contribute up to $5,500 per year, but as little as $5 per paycheck. To participate, the program must be 

offered by the individual’s employer and is restricted to employees with income that is below $191,000 

(married filing jointly) or $129,000 (single). Contributions (not including earnings) may be withdrawn at 

any time without any penalty, but the account must be transferred to a Roth IRA at the earlier of the time 

it reaches $15,000 or after 30 years. The advantage of the MyRA is that it offers principal protection: the 

account will invest solely in government savings bonds, meaning that account will never go down. This 

program is expected to be rolled out in late 2014. For employers who currently do not offer any           

retirement benefit, this is a low maintenance way to allow employees to begin saving for retirement. 

Once the plan is offered and the initial information is provided, employees will enroll in the program     

directly. Following is the link to the “Frequently Asked Questions” from the Treasury Department: 

http://www.treasury.gov/connect/blog/Documents/FINAL%20myRA%20FAQ.pdf 
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Strategic Partners 

We have partnered with several quality organizations to provide a full range of services to our retirement 

plan sponsor clients. These services include payroll, investment advice, fiduciary benchmarking,         

financial planning, insurance and estate planning. We have carefully chosen our referral partners,      

and our clients have had excellent experiences from their interactions with these professionals. Please     

contact us with any needs you may have at rgreen@windes.com or 562.435-1191. 
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With over a century of combined experience in the employee benefits field, our professionals have the 

expertise and access to leading edge resources that uniquely qualify us to provide our clients with    

complete administrative services that ensure the successful operation of their employee benefit          

programs. In addition, we work closely with existing advisors to provide the teamwork needed for      

successful administration of their clients’ retirement programs. 
 

Our professionals are members of the American Society of Pension Actuaries and the National Institute 

of Pension Administrators and have earned nationally recognized professional designations.   
 

The Windes Employee Benefit Services group is composed of the following individuals who are          

dedicated to providing your organizations with complete administrative and consulting services: 

 

Richard L. Green, CPC, QPA, QKA, APA  Partner 

James R. Howe, CPC, MSPA, APA   Partner 

Therese S. Cheevers, APA    Senior Manager 

Dolores M. Hernandez    Senior Manager 

Connie Lee, QPA, QKA    Manager 
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