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Dear Valued Clients and Friends –  
 
We are pleased to provide you with the latest developments and alerts  

related to retirement plans and our practice.  In an effort to best serve you 

and keep you up to date on important developments, we will provide you 

with the email communications throughout the year.  We hope you find 

them beneficial. 
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Lost in Space:  Dealing with Missing or Non-responsive Plan Participants 
 
A vexing problem confronting retirement plan sponsors and administrators is what to do 

when a plan participant cannot be located or refuses to respond to written requests.  These 

issues can linger if not dealt with promptly, increasing a plan sponsors’ liabilities and           

expenses.  Please read on for how to deal with this situation in an efficient and effective      

manner. 

Click here to read article 

Fiduciary Governance - What You Don’t Know Can Hurt You 
 
Are you a plan fiduciary?  Are you involved in your company’s plan governance but don’t 

know if you are a fiduciary?  What are the responsibilities of a plan fiduciary and just what is 

a plan fiduciary?  Questions like these are not uncommon, but ignorance is not bliss when it 

comes to fiduciary and governance responsibilities.  Plan officials can be held personally    

liable and severely penalized for not meeting their responsibilities, whether or not they are 

aware of them.   Read more 

 
 
 

New EPCRS Procedure 
 

The IRS has updated the Employee Plan Compliance Resolutions System, or EPCRS, the      

program that allows plan sponsors to correct errors to keep their plans qualified.  Most of 

the changes were minor, but the new procedure greatly expands availability of the EPCRS 

procedures to 403(b) plans, as discussed on the next page.  Other changes include: 

 

http://marketing.windes.com/acton/attachment/1671/f-008e/0/-/-/-/-/file.pdf
http://marketing.windes.com/acton/attachment/1671/f-008d/0/-/-/-/-/file.pdf


 

New EPCRS Procedure continued 
 

 

 

 The program was opened to defined benefit plans that make impermissible    
distributions from underfunded plans 

 

 Expansion of the program to governmental Section 457(b) plans 
 

 Changes to the correction methodology for 401(k) plan testing failures,          
eliminating forfeitures as a source available for correction 

 

 Elimination of the IRS letter-forwarding program for locating missing partici-
pants 

 

 For participants who were improperly excluded from a plan and due matching 
contributions, sponsors can now use vested matching contributions, removing a 
previous restriction to a fully vested match 

 

 The procedures were streamlined and revised.  New tax forms will be required 
to accompany applications submitted after 4/1/13. 
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The American Taxpayer Relief Act  

Expands and Extends Retirement Plan Provisions 
 

On January 1, 2013, Congress passed the above act in response to the “fiscal cliff” issues 

that resulted from last summer’s deficit reduction negotiations.  Thankfully, the law does 

not affect any of the current contribution and compensation limits, as had been           

threatened.  It does, however, contain two significant provisions related to retirement 

plans. 

 

The new law extends the ability for taxpayers to roll over up to $100,000 from their        

Individual Retirement Accounts as a tax-free donation to a qualified charitable                 

organization.  This provision had originally expired on December 31, 2011 and has now 

been extended through the end of 2013.   

 

The other change is an expansion of the in-plan Roth conversion rules.  We detailed the 

rules in our prior newsletter (Fall 2012).  Under the prior rules, a plan participant could 

only convert amounts that qualified for an in-service distribution under the terms of the 

plan.  This had the effect of limiting conversions to those who met the often narrow           

in-service provisions, such as attainment of age 59½.  The new rules, which are permanent, 

allow Roth conversions of any amount held for the benefit of a plan participant, whether 

or not it is otherwise available for distribution.  Conversions are permitted operationally, 

prior to formal amendment of the plan provisions. 

mailto:ebs@windes.com


 

403(b) - EPCRS Changes 
 

As previously mentioned, Revenue Procedure 2013-12 made many changes to EPCRS,        

the most significant of which is the expansion of the correction programs to 403(b)           

arrangements for the first time. Since regulations effective in 2009 were issued governing 

403(b) plans, they have been subject to the same rules as 401(k) plans, but were not eligible 

for the IRS correction programs to fix any errors, including the requirement to adopt a 

written plan document.  Absent the EPCRS program, 403(b) plans were subject to  maximum 

IRS sanctions for any errors discovered on audit, with no assurance that voluntary              

correction measures would be considered adequate.  

The Revenue Procedure generally allows 403(b) plans to apply the same correction       

methods and procedures that are available to 401(a) plans, including correction of pre-2009 

errors.  In most cases, plans must have an IRS approval letter to self-correct significant      

errors under EPCRS, but there is currently no such IRS approval program for 403(b)          

documents.  This issue has been addressed by granting presumed qualified status when: 

 

 The employer is eligible to establish a 403(b) program and adopted a written 

plan document intended to comply with the final regulations effective 

1/1/09, or 
 

 The employer failed to adopt such a document but adopts a plan currently 

and submits an application for retroactive approval under the new EPCRS 

procedures.  Submissions made prior to December 31, 2013 are eligible for a 

50% fee reduction. 

 

The opening of the EPCRS program to 403(b) plans is an important step in leveling the     

playing field for tax-exempt employers.  It is important to note, however, that the           

availability of the voluntary correction program has the likely consequence of hardening   

the IRS attitude for any errors discovered upon audit.  Plan sponsors should undertake a 

thorough review of their plan compliance to ensure they take advantage of the EPCRS relief 

as soon as possible. 

 

Please contact us with any questions on your plan. 
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Internal Revenue Service (IRS) Late Filing Notices 
 

 

The IRS has a system of sending late filing notices to plan sponsors to communicate issues 

related to late or missing Form 5500 filings.  With the advent of electronic filing for most 

Form 5500 returns, these notices are issued soon after a filing has been submitted through 

the EFAST system.  The IRS issues a series of notices, beginning with a delinquency notice 

(Form CP 403), followed by a final notice (CP406).  It is important that a response be         

prepared to the initial notice in order to provide missing information (such as an extension 

of the deadline) or to utilize the Delinquent Filer Voluntary Correction program, which caps 

the late filing sanctions.  In the past, the IRS provided additional warning notices prior to the 

assessment of penalties.  They have recently announced that beginning this year they will 

no longer   provide proposed penalty notices to plan sponsors.  If no contact is received by 

the IRS    following the final notice, they will issue a penalty assessment notice (CP 283).  The 

initial notice can usually be handled with minimal cost and complication.  We encourage our     

clients to forward any communication they receive from the IRS or DOL directly to us for a 

response. 
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Strategic Partners 
 

We have partnered with several quality organizations to provide a full range of services to 

our retirement plan sponsor clients.  These services include payroll, investment advice, 

fiduciary benchmarking, financial planning, insurance and estate planning.  We have    

carefully chosen our referral partners and our clients have had excellent experiences from 

their interactions with these professionals.  Please contact us with any needs you may 

have. 

Compliance Spotlight - Failure to Provide Safe Harbor Notices 
 

If you have a safe harbor 401(k) plan, you are generally required to provide a safe harbor 

notice or a conditional safe harbor notice between 30 and 90 days before the first day of 

the plan year, and employees who become eligible after the notice period must receive 

the notice by their eligibility dates.  The IRS has recently indicated that failing to provide a 

timely annual notice is one of the common errors in administering a safe harbor 401(k) 

plan. The consequences of not providing the required notification to participants can result 

in loss of safe harbor status and, in some cases, monetary sanctions.  
 

Read more 

mailto:ebs@windes.com
http://marketing.windes.com/acton/attachment/1671/f-008b/0/-/-/-/-/file.pdf


The goal of Windes & McClaughry Employee Benefit Services is to deliver the highest quality 

administrative and consulting services to our clients and their advisors.  All clients have      

direct contact with their plan administrators and receive personalized service from our     

experienced professionals.  With over a century of combined experience in the employee 

benefits field, our professionals have the expertise and access to leading-edge resources that 

uniquely qualify us to provide our clients with complete administrative services that ensure 

the successful operation of their employee benefit programs.  
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