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Dear valued clients and friends –  

 

We are pleased to provide you with the latest developments and alerts   

related to retirement plans and our practice.  In an effort to best serve you 

and keep you up to date on important developments, we will provide you 

with email communications throughout the year.  We hope you find them 

beneficial. 

Summer 2012  
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www.windes.com 

NEW WEBSITE 

 
We recently redesigned our website, with a new look and direct links to our various publica-

tions and breaking news.  The employee benefit services tab (under services/employee benefit 

services) has links to plan descriptions, FAQs, resources, and our commonly used forms.   

Please take a moment to explore our new and improved website. 

www.windes.com 

FEE DISCLOSURE REGULATIONS 

 
As we discussed in our last newsletter, the Department of Labor has issued its final             

regulations regarding fee disclosure requirements for qualified plans. There are two distinct 

fee   disclosure requirements: one to plan sponsors, which we detailed previously, and another 

to plan participants.  In the following article, we review the new disclosure requirement          

to plan participants, which primarily discloses fee information on plan investments. As       

participants become more conscious of the fees being charged to their accounts, it will be     

vital for plan sponsors to determine that such fees are reasonable through benchmarking 

against standards for similar arrangements.  Please click on the link below to see how we     

can assist you in determining whether fees are reasonable in light of the value and services 

provided. 

http://bit.ly/NzSCTW  

http://www.windes.com
http://bit.ly/NzSCTW


 

FIDUCIARY BENCHMARKING 

 
The intent of the fee disclosure regulations is to provide plan sponsors and participants with 

information on the overall expenses associated with their plan in comparison to industry or 

fund benchmarks.  Under the regulations, fiduciaries are charged with ensuring that plan fees 

are “reasonable.”  As part of prudent fiduciary practice, plan sponsors should document that 

their choice of plan investment providers and/or specific investment choices are in line with 

similar plans and that they reflect their specific plan’s investment policy. 

 

We have partnered with a financial services company that can provide a benchmarking report 

tailored to your specific plan.  The report will detail how your specific investments compare to 

the financial standards for each asset class, as well as the expenses associated with each      

asset.  The report will provide recommendations for changes in fund offerings as well as    

asset allocation.  This is an important tool to limit fiduciary liability as well as provide an    

independent opinion on the plan’s investments. 

 

We can provide this service at a reduced fee that offers great value for this important          

evaluation.  Please contact us for more information. 

403(b) PLAN ISSUES 

 
Two recent rulings impact non-profit sponsors of IRC section 403(b) arrangements.  The IRS 

and Department of Labor are gearing up to actively examine these plans, so sponsors need to 

be aware of the latest developments to ensure that they are complying with the many rules and 

regulations that govern them.  Please click on the link below to read about the new guidance        

provisions for sponsors of 403(b) plans. 

 

http://bit.ly/NiDEpC  
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CONGRESSIONAL TESTIMONY ON RETIREMENT PLAN ISSUES 

 
While the current political climate makes it doubtful that Congress can pass any meaningful 

legislation, 401(k) plans continue to be an attractive target of legislators looking to trim the 

deficit.  In April, The House Ways and Means Committee heard testimony on 401(k) plans, 

individual retirement accounts, and other plan issues. 

Congressional concern centers around whether the number of retirement options are confusing 

to the public and the impact of reducing the maximum limits on retirement plan contributions.  

Proposals have been made to simplify plan options and paperwork, encourage more automatic 

http://bit.ly/NiDEpC
mailto:ebs@windes.com


 

Congressional Testimony on Retirement Plan Issues continued 

 

enrollment of workers in qualified plans, and to create automatic IRA accounts for workers 

whose employers do not currently sponsor a retirement program. 

There is also a move to reduce the limits on defined contribution plans from the current 

amounts (lesser of $50,000 or 100% of pay) to a much lower level, such as the lesser of 

$20,000 or 20% of pay.  The industry experts pointed out that retirement deductions are only 

temporary; taxes are ultimately collected on benefits when distributed.  Unfortunately, this 

delayed receipt of income by the government is not reflected on short-term revenue             

projections, and retirement plans are, therefore, perceived as a drain on tax revenues, second 

only to mortgage deductions. 

The experts also predicted that any change to either the available plan design options or to the 

current limits on contributions would serve as a strong disincentive to employers to either 

maintain current programs or form new plans.  The current system is the primary way most 

Americans save for their retirement and to tinker with the private retirement plan system,    

especially in light of concerns over the future of Social Security, would be unwise, in our 

opinion. 

We encourage anyone concerned with alternations to current retirement plan options or       

contribution limits to contact their members of Congress. 
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EBSA RULES ON MULTIPLE EMPLOYER PLANS (MEPS) 

 
The Employee Benefit Security Administration (EBSA) has issued a ruling on a specific     

type of plan arrangement called an open Multiple Employer Plan, or MEP, that promises     

participating employers significantly lower fees for plan administration.  These arrangements 

are aggregations of the retirement plans of many unrelated employers, and the firm in question 

sought a ruling to allow the filing of a single Form 5500 and CPA audit report on behalf of    

all the adopting employers. In Advisory Opinion 2012-04A, the EBSA determined that        

the arrangement consisted of employers who were unrelated by any bona fide employer        

association and, therefore, was not a true MEP.  The adopting employers are considered     

sponsors of individual plans and must file their own Forms 5500 and secure their own audits, 

if required.  See the advisory opinion for more details: 

http://www.dol.gov/ebsa/regs/AOs/ao2012-04a.html 

mailto:ebs@windes.com
http://www.dol.gov/ebsa/regs/AOs/ao2012-04a.html


 

COMPLIANCE SPOTLIGHT:  PLAN ELIGIBILITY ISSUES 

 
Plan administrators are required to follow the terms of their plan documents, including the   

conditions an employee must satisfy to become a plan participant.  When an administrator 

fails to follow the plan provisions, either by failing to cover an eligible employee or by       

covering an ineligible employee, IRS regulations provide guidelines on how to correct the          

oversight. 

 

When a plan administrator fails to allow an otherwise eligible employee to participate, the    

employer generally makes up for the missed contributions, with the amount dependent on     

the type of plan.  For 401(k) plans, a contribution is made equal to 50% of the plan’s average 

salary deferral rate (multiplied by the participant’s compensation), along with any matching 

contributions.  Profit sharing or defined benefit plans would need to make up the full missed 

contribution amounts.   

 

Accidental coverage of an employee who is not yet eligible for all or part of a plan is handled 

in one of two ways.  401(k) contributions can be returned as taxable income, and any          

employer contributions forfeited to be used for other plan purposes.  Alternatively, the plan 

can be amended to allow for the accelerated participation of the affected individuals, which 

allows their contributions to remain in the plan. 

 

Both of these eligibility issues are considered plan operational failures and can be corrected 

under the Employee Plans Compliance Resolution System (EPCRS).  Depending on the extent 

of the error (number of participants and years involved and amount of correction), the errors 

may be eligible for self-correction.  An application can also be submitted to the IRS for      

approval. 

 

These errors are common and we have extensive experience in preparing the proper documen-

tation to support the correction under EPCRS. 
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PAYROLL RESOURCES 

 
Some of our biggest competitors in the plan administration field are large payroll providers, 

such as ADP and Paychex.  These companies have been very successful at selling 401(k) 

plans as a “low cost” payroll add-on.  It is our hope that the fee disclosure regulations reveal 

the true cost of these arrangements, which will allow plan sponsors to finally evaluate the true 

cost of these simplified plans.  Plan sponsors are typically saddled with an arrangement that 

provides minimal benefits for business owners and impersonal service through a centralized 

call center.  These plans place a significant regulatory and fiduciary burden on the plan     

sponsor, and we find that most closely held businesses would be better served by a well-      

designed, full-service 401(k) plan. 

 

mailto:ebs@windes.com


The goal of Windes & McClaughry Employee Benefit Services is to deliver the highest      

quality administrative and consulting services to our clients and their advisors.  Each client 

has direct contact with their plan administrator, and receives personalized service from        

our experienced professionals.  With over a century of combined experience in the employee 

benefits field, our professionals have the expertise and access to leading edge resources that 

uniquely qualify us to provide our clients with complete administrative services that ensure 

the successful operation of their employee benefit programs.  

Richard L. Green, CPC, 

QPA,APA 

Partner 

 

James R. Howe, CPC,  

MSPA, APA 

Partner 

 

Dolores M. Hernandez 

Senior Manager 

 

Therese S. Cheevers, APA 

Senior Manager 

 

Connie Lee, QPA, QKA 

Manager 

 

Marybeth Herbage 

Lisa Johnson 

Joel Leonor 

Janet Martin 

Philena Merry 

Diana Miller 

Rhoda Rascon 

Headquarters 

111 West Ocean Boulevard 

Twenty-Second Floor 

Long Beach, CA  90802 
 

Tel: (562) 435-1191 

Orange County Office 

18201 Von Karman Avenue 

Suite 1060 

Irvine, CA  92612 
 

Tel: (949) 271-2600 

South Bay Office 

21515 Hawthorne Boulevard 

Suite 840 

Torrance, CA  90503 
 

Tel: (310) 316-8130 

Los Angeles Office 

601 South Figueroa Street 

Suite 4950 

Los Angeles, CA  90017 
 

Tel: (213) 239-9745 

Contact us at: ebs@windes.com 

One of the most common objections to employers moving from such a plan is “but, what 

about my payroll?” Thankfully, we have a solution through a partnership with Ovation     

Payroll.  Ovation is a payroll specialist and does not sell ancillary services such as insurance 

and retirement plans.  They have web-based payroll access and are integrated with most of   

the major retirement investment platforms, which means that they can make the employee 

contribution process automatic and seamless. Whether you are interested in exploring         

retirement plan options or would like a standalone demonstration of their payroll system,      

we would be happy to make an introduction to this excellent firm. 

Learn more about Ovation:  http://www.ovationpayroll.com/ 

mailto:ebs@windes.com
http://www.ovationpayroll.com/

